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COMPLAINT 
(Filed March 25, 1964) 
(For Money Due) 


1. The amount in controversy exceeds $10,000.00 and is 
within the jurisdiction of this Court. 


2. The plaintiff, District of Columbia, a municipal cor- 
poration, by and through its attorneys, sues Wilson C. 
Warren, Defendant, as Administrator of the estate of 
Matilda I. Ratcliffe. deecased, Administration No. 107,194. 


3. Decedent, Matilda J. Ratcliffe, was a citizen of the 
United States and a resident of the District of Columbia, 
and departed this life on September 22, 1962, in said Dis- 
trict. On December 12, 1962, Letters of Administration 
upon her estate were issued to Wilson C. Warren by the 
Probate division of this Court. 


4. The defendant is indebted to plaintiff in the amount 
of $31,860.30, representing the unpaid balance of the cost 
of maintenance and treatment furnished decedent at Saint 
Elizabeths Hospital between March 5, 1935, and September 
29.1962. On March 2, 1964 said defendant rejected in writ- 
ing plaintiff’s claim, which had been duly probated on 
April 3, 1963. 


5. Plaintiff is entitled to reimbursement from the de- 
eedent’s estate for costs incurred in providing maintenance 
and treatment to her at Saint Elizabeths Hospital. 


Wuererore, plaintiff demands judgment against the de- 
fendant, as administrator of the estate of Matilda IL. 
Ratcliffe, deceased, in the amount of $31,860.30, plus costs of 
this action. 


/s/ CHeEsteR H. Gray, 
Corporation Counsel, D.C. 


/s/ Usa Rita QUENSTEDT, 
Assistant Corporation Counsel, D.C. 


/s/ Apert S. Povics, 
Assistant Corporation Counsel, D.C. 
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ANSWER TO COMPLAINT 
(Filed April 15, 1964) 
First DEFENSE 


The defendant-administrator denies that this Court has 
jurisdiction of this case as the amount of $2602.02 on de- 
posit in a Washington, D.C. building association in the 
name of said Estate represents the sole asset thereof, and 
said sum is subject to the payment of attorney’s fees, 
administrator’s commissions and expenses, administrative 
expenses connected with said Hstate, and any taxes or 
other debts or claims found to be due, and this sum, less 
deductions, is the amount in controversy so far as the 
defendant-administrator is concerned. Furthermore, the 
only court having jurisdiction would be one located within 
the State of Maryland where the defendant-administrator 
resides. 


Sreconp DEFENSE 


The complaint fails to state a claim against the de- 
fendant administrator upon which relief can be granted. 


Turrp DEFENSE 


The defendant administrator admits the allegations con- 
tained in the third paragraph of the complaint. 


Fourth DEFENSE 


The defendant administrator denies that said estate is 
indebted in any amount to the plaintiff or to Saint 
Elizabeth’s Hospital; he admits, however, that the plain- 
tiff did file in said estate a claim as alleged, which he 
rejected. 


Firra Drrensr 


The defendant administrator denies that the plaintiff is 
entitled to rcimbursement from the decedent’s estate for 
costs incurred in providing maintenance and treatment to 
her at Saint Elizabeth’s Hospital. The plaintiff has failed 
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to file herein an itemized statement showing the amount 
alleged to be due, but if and when one is filed it will be 
shown therefrom that said Hospital has been compensated 
and paid in full for any maintenance and treatment to the 
said decedent. 


Wnuenerore, the defendant administrator demands judg- 
ment that the complaint herein be dismissed and that he 
have his costs, etc. 


Wiuson C. Warren, 


Administrator of the Estate of 
Matilda I. Ratcliffe, deceased, 
as aforesaid. 
Defendant-Administrator, 
1903 Gwynn Oak Avenue, 
Baltimore 7, Md. 
In Proper Person. 


I hereby certify, That on this ........ day of April, 1964, 


I mailed to Chester H. Gray, Esq., Corporation Counsel, 
of the District of Columbia, Room 3149, Municipal Center, 
Washington, D. C. a copy of the above Answer. 


Wuson C. WarkEN, 


Defendant-Administrator, 
In Proper Person. 


MOTION FOR SUMMARY JUDGMENT 
(Filed November 6, 1964) 


Plaintiff, District of Columbia, moves the Court for 
summary judgment in its favor and against defendant, 
Wilson C. Warren, Administrator of the estate of Matilda 
I. Ratcliffe, deceased, Administration No. 107,194, on the 
grounds that the answer of said defendant, and affidavits 
of Barney Farber and H. Thel Boykin, Jr., attached hereto 
and incorporated herein by reference, raise no genuine issue 
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as to any material fact alleged in the plaintiff’s complaint 
and that the plaintiff is entitled to judgment as a matter 
of law. 
/s/ Crester H. Gray, 
Corporation Counsel, D.C. 


/s/ Usa Rita QUENSTEDT, 
Assistant Corporation Counsel, D.C. 


/s/ Apert 8. Povicu, 
Assistant Corporation Counsel, D.C. 


Attorney for District of Columbia. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Motion for 
Summary Judgment with Memorandum of Points and 
Authorities in support thereof, and accompanying affidavits 
was mailed, postage prepaid, to Wilson C. Warren, Ad- 
ministrator of the estate of Matilda I. Ratcliffe, deceased, 


1903 Gwynne Oak Avenue, Baltimore, Maryland, this 6th 
day of November, 1964. 


/s/ Aupert S. Povicy, 
Assistant Corporation Counsel, D.C. 


Attorney for District of Columbia. 


AFFIDAVIT OF E. THEL BOYKIN, JR. 
District oF CoLUMBIA, SS: 


E. Thel Boykin, Jr., being duly sworn on oath, deposes 
and says that he is Chief of the Hospital and Institution 
Section, Department of Public Health, District of Columbia, 
and that he has examined the records of the District of 
Columbia in his custody pertaining to the account of 
Matilda I. Ratcliffe. decedent herein, set up pursuant to 
her commitment to Saint Elizabeths Hospital on September 
22, 1922; that such records indicate that the amount due 
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the District of Columbia for care and treatment furnished 
the patient in said Hospital, less payments of $9,208.14 
credited to the account, is $31,860.30; that no part thereof 
has been paid to the District of Columbia and the amount 
due the District of Columbia and unpaid as of this date 
is $31,860.30. 

/s/ HE. Tueu Bory, JR. 


Subscribed and sworn to before me this 4th day of No- 
vember, 1964. 
/s/ Roxatp P. Grimes, 


Notary Public, D. C. 
My Commission Expires; September 14, 1966. 


AFFIDAVIT OF BARNEY FARBER 
(Filed November 6, 1964) 
District oF CoLUMBIA, SS: 


Barney Farber, being duly sworn on oath, deposes and 
says that he is the Deputy Chief of the Accounting Divi- 
sion, Finance Office, District of Columbia, and that he has 
examined the records of the District of Columbia in his 
custody pertaining to the account of Matilda I. Ratcliffe, 
decedent herein, pursuant to her commitment to Saint 
Elizabeths Hospital on September 22, 1922; that com- 
mencing with January 1, 1951, such records indicate that the 
United States of America, by and through its agents, sub- 
mitted charges to the District of Columbia totalling 
$26,873.01 for said patient’s care and treatment at Saint 
Elizabeths Hospital during her confinement therein; and 
that the District of Columbia has paid to the United States 
of America or its agents the sum of $26,873.01 for patient’s 
eare and treatment at Saint Elizabeths Hospital, as afore- 
said; that the records pertaining to payment of the expense 
of care and treatment furnished Matilda I. Ratcliffe at 
said hospital from August 31, 1922 to October 11, 1922, 
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from June 11, 1923 to August 6, 1923, and from March 5, 
1935 to January 1, 1951, were returned to the General 
Accounting Office and to the best of the affiant’s knowledge 
and belief, said records have been destroyed; that charges 
for Matilda I. Ratcliffe’s hospitalization for the period 
beginning August 31, 1922 and ending January 1, 1951, as 
indicated above, in the amount of $14,195.43 would be paid 
in the normal operations and the records of the Finance 
Office do not show any delinquency in payments made by 
the District to the United States of America for such care 
and treatment; and affiant verily believes that said expense 
in the amount of $14,195.43 was routinely discharged by the 
District. 
/s/ BARNEY FarBeR 


Subscribed and sworn to before me this 4th day of No- 
vember, 1964. 
/s/ JouN F. Braviey, 
Notary Public. D.C. 


My Commission Expires: March 14, 1969. 


STATEMENT AND ANSWER OF WILSON C. WAR- 
REN, ADMINISTRATOR OF THE ESTATE OF 
MATILDA I. RATCLIFFE, DECEASED, DEFEND- 
ANT, TO MOTION BY THE PLAINTIFF FOR 
SUMMARY JUDGMENT. 


(Filed November 25, 1964) 


The defendant, as Administrator aforesaid, in Answer 
to Motion for Summary Judgment by Plaintiff, and in 
Opposition thereto, says: 


1. That the affidavit of Barney Farber, filed with said 
Motion and in support thereof, is not made upon the per- 
sonal knowledge of the affiant; that sworn or certified copies 
of the records and account referred to in the affidavit are 
not attached thereto or served therewith. Rule 56 (e) of the 
Federal Rules of Civil Procedure. 
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2 That the affidavit of E. Thel Boykin, Jr. filed with 
said Motion and in support thereof, is made not upon the 
personal knowledge of the affiant; that sworn or certified 
copies of the records and account referred to in the affi- 
davit are not attached thereto, or served therewith. Rule 
56 (e) of the Federal Rules of Civil Procedure. 


3. A genuine issue of material facts does exist in this 
ecasc, as the defendant-administrator contends that the 
District of Columbia and/or St. Elizabeth’s Hospital have 
been amply paid or reimbursed for the care and treatment 
of the said Matilda I. Ratcliffe, now deceased, during the 
time when she was a patient in said Hospital. 


4. That the estate of the said Matilda I. Ratcliffe, as an 
incompetent, was administered in this Honorable Court 
by Joseph J. Lyman, successor committee, who should ap- 
pear and testify at a trial of this case as he has knowledge, 
while committee of transactions with St. Elizabeth’s 
Hospital and the District of Columbia, concerning the care 
and treatment of the deceased while she was a patient in 
said Hospital. 


5. The defendant-administrator contends that a summary 
judgment should not be entered against him as he is a 
fiduciary of the estate of the deceased and has no per- 
sonal knowledge of transactions that took place before his 
appointment as administrator while the deceased was 
incompetent, although from what information in his 
possession he believes no funds are due from the deceased’s 
estate to the District of Columbia. : 


6. The defendant-administrator attaches hereto a copy 
of the last account filed by him as administrator in the 
estate of the said Matilda I. Ratcliffe and the balance re- 
maining in the estate will be further reduced by the pay- 
ment of commissions, fees, and other expenses necessary 
in the administration proceedings. 


7. That the jurisdiction of this Honorable Court has 
been denied by him in his Frst Defense filed herein. 


8. That no account, statement, particulars of the al- 
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leged claim was served on him with the Complaint or with 
the Motion for Summary Judgment. 


9. That he believes it is his duty as administrator of 
the estate of Matilda I. Ratcliffe to dispute the claim of the 
plaintiff for the large amount of $31,860.30 and that the 
plaintiff should be put to strict proof of the claim and 
to explain in detail, subject to cross-examination, the 
method by which such an amount was determined. 


Trererore, the defendant-administrator, for the reasons 
set forth above and for other reasons to be shown at a 
hearing thereon, respectfully urges that the Motion for 
Summary Judgment filed herein by the plaintiff, be denied 
by this Honorable Court. 

Respectfully submitted, 
Witson C. WarreEN, 


Administrator of the Estate of 
Matilda I. Ratcliffe, deceased. 
Defendant. 


AFFIDAVIT OF WILSON C. WARREN 
DEFENDANT-ADMINISTRATOR 


Srare or Maryianp, Bartimore City, To wit: 


Wilson C. Warren being first sworn deposes and says: 

That he was appointed by the United States District 
Court for the District of Columbia, Administrator of the 
Estate of Matilda I. Ratcliffe and is conducting the ad- 
ministration of said Estate. 


That he cannot submit or present by affidavit facts, es- 
sential to justify his opposition to the Motion for Sum- 
mary Judgment filed herein by the plaintiff, that relate 
to the care and treatment of the late Matilda I. Ratcliffe 
while she was incompetent and a patient in St. Elizabeths 
Hospital, or the cost of her care and payments in reim- 
bursement thereof, as all this occurred before his appoint- 
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ment as administrator; however, as to all facts set forth 
above that relate to matters arising or which occurred 
after his appointment, they are made of the affiant’s per- 
sonal knowledge and which he believes are admissible in 
evidence and that he is competent to testify thereto. 


Subscribed and sworn to before me this 24th day of No- 
vember, 1964. 


Wrson C. WaRREN, 


Defendant-administrator. 
Affiant. 


CERTIFICATE OF SERVICE 


I hereby certify, That on this 24th day of November, 
1964, I mailed to Chester H. Gray, Esq., Corporation 
Counsel, attorney for the plaintiff, Room 3149 Municipal 
Center, Washington, D. C., copies of the foregoing State- 
ment and Answer and affidavit of the undersigned. 


Witson C. WarrkEN, 


Administrator of the Estate of 
Matilda I. Ratcliffe, deceased, 
defendant. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Holding Probate Court 
Administration No.: 107,194. 
Estate of: Matilda I. Ratcliffe, deceased. 
Date of Death: September 22, 1962. 
Amended First Account of: Wilson C. Warren, Admin- 
istrator. 
Letters Issued: December 12, 1962. 


Assets Disburse- 
Received ments 


This Administrator charges 
himself with the following 
assets received— 

As per Inventory of Money 
and Debts Due to Deceased, 
filed March 13, 1963 ......... 

As per additional Inventory of 
Money and Debts Due to De- 
ceased, filed June 17, 1963... 

Uninventoried 

One Buren Wrist Watch in 
need of repair, of estimated 
value of 

One gold wedding band, esti- 
mated value of 

Dividend, Jefferson Fed. Sav. 
& Loan ASSN. ....eseeeseseeseeeeee 

Dividend, Jefferson Fed. Sav. 
& Loan ASSN. w.eeseseeecseseseeeenes 

Dividend, Jefferson Fed. Sav. 
& Loan ASSN. ....cseseeeeeseeeseeeeee 

And claims eredit and allow- 
ance for the following dis- 


pbursements— 
Vou. 
No. 
1963 Eugene F. Dunne, Pre- 
July 8 mium on bond 1 


Aug. 6 


App. 11 


Vou. Assets Disburse 


J. F. Eline & Sons, funeral 
expenses ($600.00 paid 
on account, balance un- 
paid, $60.00, will be paid 
upon approval of ac- 
count.) 


Oct.30 Register of Wills, D.C., 


Court costs 


Dee. 11 Joseph L. Matis & Sons, 


carving inscription on 
gravestone of deceased .. 
Evening Star Newspaper 
Co., Notice to Creditors.. 


Wash. Law Reporter, No- 
tice to Creditors. ........... 


Clerk, U.S. District Court 


Eugene F. Dunne, Pre- 
minum on Bond 


Register of Wills, D. C., 
court costs, this account 
Wilson C. Warren, Ad- 
ministrator— 
Miscellaneous expenses, 
telephone, postage, sta- 
TIONETY, CEC. ....eeereereeerees 


Daniel Partridge, III, 
atty. for the estate 
Amounts advanced 


Balance 

Balance down for distri- 
bution upon the approval 
of a Final Account 


No. Received ments 


12.11 
$3,468.65 866.43 


$3,468.65 866.43 
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District oF COLUMBIA, TO WIT: 

J, the undersigned, Wilson C. Warren, Administrator of 
the estate of Matilda I. Ratcliffe, late of the District of 
Columbia, deceased, do solemnly swear that the foregoing 
account is just and true, and that I have bona fide paid, or 
secured to be paid, the several sums for which I claim credit 
and allowances. 

Wiutson C. Warren, 
Administrator. 


Sworn to and subscribed before me this 30 day of Jan- 
uary, A.D. 1964. 


ORDER 
(Filed December 31, 196+) 


Upon consideration of the motion of the District of 
Columbia for summary judgment filed herein, the statement 
and answer of Wilson C. Warren, defendant administrator, 
filed thereto, and after oral hearing thereon, it is, by the 
Court, this 31st day of December, 1964, 


Orverep: That the motion of the District of Columbia for 
summary judgment be, and the same hereby is, granted, and 
it is 

Ferrier Orverrp: That judgment in favor of the Dis- 
trict of Columbia in the amount of $31,860.30, representing 
the unpaid balance of the cost of care and treatment of 
Matilda I. Ratcliffe at Saint Elizabeths Hospital, be, and 
the same hereby is, entered against Wilson C. Warren as 
Administrator of the estate of Matilda I. Ratcliffe, deceased. 


Judge 


Copy of the foregoing proposed order was mailed, postage 
prepaid, to Wilson C. Warren, Administrator of the estate 
of Matilda I. Ratcliffe, deceased, 1903 Gwynne Oak Avenue, 
Baltimore, Maryland, this 21st day of December, 1964. 


ALBERT S. PovicH, 
Assistant Corporation Counsel, D.C. 
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NOTICE OF APPEAL 


Notice is hereby given that Wilson C. Warren, Admin- 
istrator of the estate of Matilda I. Ratcliffe, deceased, 
Defendant above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Cireuit 
from the Order of this Court dated December 31st, 1964, 
granting the Motion of the District of Columbia for sum- 
mary judgment and entering against the defendant, Wilson 
C. Warren as Administrator of the estate of Matilda I. 
Ratcliffe, deceased, judgment in favor of the plaintiff, the 
District of Columbia, for the sum of $31,860.30. 


Wirson C. Warren, 
Administrator of the Estate of 
Matilda I. Ratcliffe, deceased, 
Defendant. 

In proper person. 


STATEMENT OF POINTS BY APPELLANT 


Wilson C. Warren, Administrator of the Estate of 
Matilda I. Ratcliffe, deceased, Appellant, in compliance 
with Rule 15 of this Court, presents a statement of the 
points on which he intends to rely on in his appeal. 


Pornt No. 1 


The appellee, plaintiff in the District Court, failed to 
file with the Complaint, a statement or account, of any 
kind indicating how the amount alleged to be due was de- 
termined. The absence of an account or statement in this 
ease has prevented the appellant-defendant from making 
specific references to items in it, or to the composition of 
it. This point was raised by the appellant in his fifth de- 
fense as defendant. 


Pornt No. 2 


That a statement or account was not filed with the Mo- 
tion of the Appellee-plaintiff for a Summary Judgment. 
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As stated in Point No. 1, the absence of a statement or 
account has hampered the Appellant-defendant in his de- 
fense. This point was raised in the 8th. paragraph of the 
Appellant’s statement and answer to said Motion. 


Porst No. 3 


The appellant-defendant is a fiduciary. As administra- 
tor of the estate of the deceased, he deemed it his duty to 
reject what was filed in the estate by the appellee pur- 
porting to be a claim. The committee for the deceased 
should appear and testify at a trial of this case on its merits 
and he alone is competent to offer testimony of his trans- 
actions with the appellee and or St. Blizabeth’s Hospital 
during the time when the alleged claim arose. 


Porst No. 4 


The two affidavits filed with the Motion for Summary 
Judgment are not made upon the personal knowledge of 
the respective affiants. 


Porst No. 5 


No sworn or certified copies of papers or records re- 
ferred to by the appellee in its Motion for Summary 
Judgment were filed therewith. 


Porxt No. 6 


The appellant in his defense to the Complaint and in his 
Statement and Answer to the Motion for Summary Judg- 
ment denied that the estate of which he is the Administra- 
tor is indebted to the Appellee, the latter has offered no 
proof or evidence to establish any claim against the 
Estate at all. 


Pornt No. 7 


That the District Court does not have jurisdiction over 
this case. 


Porxnt No. 8 


That the pleadings and the affidavit of the Appellant 
show that there is a genuine issue of a material fact and 
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that the moving party is or was not entitled to a Summary 
Judgment. 
Respectfully submitted, 


Wrson C. Warren, 
Appellant, 


Administrator of the Estate of 
Matilda I. Ratcliffe, deceased. 


I hereby certify, that on this 24th day of February, 1965, 
I mailed to Albert S. Povich, Ass’t. Corp. Counsel, D. C. 
Appellee, Municipal Center, Washington, D. C. a copy of 
the above Points. 
Wrison C. Warren, 


Appellant (Admr) 


STATEMENT BY APPELLANT AS TO CONTENTS 
OF JOINT APPENDIX 


The appellant proposes to print in the joint appendix 
the following parts of the record herein. 


Complaint filed March 25, 1964. 
Answer and defenses filed April 15, 1964. 


Motion for summary judgment filed by plaintiff below, 
District of Columbia, with supporting affidavits of E. Thel 
Boykin, Jr. and Barney Farber filed November 6, 1964. 


Statement and Answer of Wilson C. Warren, defendant 
below, to Motion for Summary Judgment, with affidavit 
of said defendant, filed November 25, 1964. Copy of ad- 
ministration account of Wilson C. Warren attached to 
No. 4. 


Order of District Court dated December 31, 1964, grant- 
ing Motion for Summary Judgment, and further ordering 
that judgment in favor of the District of Columbia in the 
amount of $31,860.30 be entered against Wilson C. Warren 
as Administrator of the Estate of Matilda I. Ratcliffe. 


App. 16 


Notice of Appeal of Appellant from the order of the 
District Court to the U. S. Court of Appeals for the Dis- 
trict of Columbia Circuit filed January 8, 1965. 


Wruson C. WarkEN, 


Administrator, Appellant. 


CERTIFICATE OF SERVICE 


I hereby certify, that on the day of March, 1965, 
I mailed to Albert S. Povich, Assistant Corporation Coun- 
sel, D. C. Room 3149 Municipal Center, Washington, D.C. 
attorney for appellee, a copy of the above statement. 


Wuson C. WarkEN, 


Administrator, Appellant. 


STATEMENT OF MATERIAL FACTS AS TO 
WHICH THERE IS NO GENUINE ISSUE 


Plaintiff, District of Columbia, urges upon the Court 
the following material facts which plaintiff submits are 
not in issue herein. 


1. Matilda I. Ratcliffe, decedent herein, was a citizen of 
the United States and a resident of the District of Columbia, 
and departed this Jife on September 22, 1962, in said Dis- 
trict. Upon the filing of a power-of-attorney required by 
non-resident fiduciaries under Section 20-118, D. C. Code, 
1961, letters of administration upon her estate were issued 
to Wilson C. Warren, Baltimore, Maryland, by the Probate 
Division of this Court (Administration No. 107,194) on 
December 12, 1962. On March 2, 1964, the defendant re- 
jected in writing plaintiff’s claim which had been duly pro- 
bated on April 3, 1963. Thereafter, on March 25, 1964, this 
Civil Action was filed, pursuant to Section 18-518, D. C. 
Code, 1961, Edition. 
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2. Matilda I. Ratcliffe was a psychiatric patient-at Saint 
Elizabeths Hospital from August 31, 1922 until October 11, 
1922; from June 11, 1923 until August 6, 1923; and from 
March 5, 1935 until her death on September 22, 1962. 


3. The District of Columbia paid to the United States 
the full cost of decedent’s care and maintenance during her 
several admission to Saint Elizabeths Hospital. (Section 
32-401, et seq., D. C. Code, 1961; affidavit of Barney Farber 
attached hereto.) 


4. The District of Columbia is entitled to reimbursement 
for the cost of patient’s hospitalization from her estate. 
Section 21-318, D. C. Code, 1961 Edition; Depue v. District 
of Columbia (1916), 45 App. D. C. 54; Fitzhugh v. District 
of Columbia (1940), 71 App. D. C. 290, 109 F.2d 837. 


5. That there is due and owning to the District of Colum- 
bia the sum of $31,860.30 for decedent’s care at Saint 
Elizabeths Hospital. (Affidavit of E. Thel Boykin, Jr. at- 
tached hereto.) 


/s/ Cuester H. Gray 
Corporation Counsel, D.C. 


/s/ Una Rita QUENSTEDT 
Assistant Corporation Counsel, D.C. 


/s/ Avsert 8. PovicH 
Assistant Corporation Counsel, D.C. 
Attorneys for District of Columbia. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Statement 
was mailed, postage prepaid, to Wilson C. Warren, Ad- 
ministrator of the estate of Matilda I. Ratcliffe, deceased, 
1903 Gwynne Oak Avenue, Baltimore, Maryland, this 6th 
day of November, 1964. 


/s/ Aubert 8. Povicu 


Assistant Corporation Counsel, D.C. 
Attorneys for District of Columbia. 


BRIEF FOR APPELLANT 
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IN THE 


United States Court of Appeals 
for the District of Columbia Circuit 


No. 19178 


WILSON C. WARREN, ADMINISTRATOR OF THE 
ESTATE OF MATILDA I. RATCLIFFE, DECEASED. 


Appellant, 
v. 


DISTRICT OF COLUMBIA, 
A MUNICIPAL CORPORATION, 


Appellee. 


Appeal from Order of District Court of the 
District of Columbia granting Motion for 
Summary Judgment and entry of Judgment thereon 
(Wison C. Warren, Administrator) 


Appellant In Proper Person 
1903 Gwynn Oak Avenue, 
; Baltimore 7, Maryland 
United States Court of Annegls oop H. Gray 
for the Disirict of Columbia Circuit Corporation Counsel. 


FILED «MAR 26 1965 Axsert §. Povicx, 


Assisant Corporation Counsel. 


oa poy eae ais : 3149 Municipal Center, 


ou? 
CLERK Wash., D.C., for Appellee. 


King Bros., Inc., 208 N. Calvert St., Balto., Md. (3-25-65—50) 


STATEMENT OF QUESTIONS PRESENTED 


_ The effect of the failure of the Appellee to file, either 
with the Complaint or with the Motion for Summary 
Judgment, a statement or account. 


2. The provisions of Title 20-502 of the District of 


Columbia Code, 1961 Edition, preclude the entry of a 
summary judgment in this case. 


3. Do the affidavits filed in support of the Motion for 


Summary Judgment comply with the provisions of 
Rule 56 (e) of the Federal Rules of Civil Procedure? 


_ Is the absence of sworn or certified copies of the records 
referred to in said affidavits fatal to the Motion for 
Summary Judgment? 


. When it appeared to the District Court that affidavits 
of the Appellant were unavailable as provided in Rule 
56 (£) should the Motion for Summary Judgment have 
been denied? 


. Do the pleadings, Motion for Summary Judgment and 
affidavits in support thereof, and Statement and Answer 
in Opposition thereto, with affidavit and Exhibit, in- 
dicate that genuine issues of material facts do exist? 


Taste oF CoNTENTS 


Jurisdictional Statement 
Statement of the Case 
Statement of Points 
Argument: 


J. The absence of an itemized statement or account 
of any kind filed with the complaint or with the 
motion for summary judgment, not only results 
in a failure of proof on the part of the plaintiff, 
but deprives the defendant of making a full and 
sufficient defense 


. That the provisions of Title 20-502 of the District 
of Columbia Code, 1961 Edition preclude the 
granting of a motion for summary judgment 
against an administrator and the entry of a judg- 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
District Court for the District of Columbia dated December 
31, 1964, granting a Motion of the District of Columbia 
Appellee for Summary Judgment and ordering a judgment 
in favor of the District of Columbia for $31,860.30 entered 
against Wilson C. Warren, as Administrator of the Estate 
of Matilda I. Ratcliffe, deceased, Appellant. 


STATEMENT OF THE CASE 


At the time of her death September 22, 1962, Matilda 
I. Rateliffe, an incompetent, was a patient in St. Elizabeth’s 
Hospital, Washington, D. C. Joseph J. Lyman, Esq., an 
attorney of Washington, D. C. was then acting as successor 
committee for Mrs. Ratcliffe, having been appointed by 
the United States District Court for the District of Columbia 
(Mental Health No. 9616). 


On December 12, 1962, the appellant herein, Wilson C. 


Warren, was appointed by the District Court as Administra- 
tor of Mrs. Ratcliffe’s Estate, qualified as such and pro- 
ceeded upon his duties. Thereafter, the District of 
Columbia, Appellee herein, presented to Mr. Warren, what 
purported to be a claim against the said Estate, alleging 
that the large sum of $31,860.30 was due by the Appellant 
as administrator thereof, for the care and maintenance of 
the deceased while she was a patient in St. Elizabeth’s 
Hospital. The purported claim was rejected by the 
Appellant-Administrator, and on March 25, 1964, suit was 
filed in the District Court by the appellee against the ap- 
pellant as administrator of said Estate. 


To the Complaint the appellant (administrator-defend- 
ant) filed five defenses, in the first of which he stated that 
the assets of the Estate were only $2,602.02 and this amount 
was subject to reduction by the payment of attorney’s fees, 
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administrator’s commissions and other administrative 
expenses. 


Then on November 6, 1964, the District of Columbia filed 
herein a Motion for Summary Judgment, accompanied by 
two affidavits, which the appellant maintain are defective, 
and altho the affidavits referred to certain records, no sworn 
or certified copies thereof, were filed therewith. The appel- 
lant filed a Statement and Answer to said Motion with an 
affidavit and a copy of an Administration Account of said 
Estate. In the affidavit, Mr. Warren stated that he could 
not submit or present by affidavit facts concerning trans- 
actions that took place before his appointment, the pay- 
ment for which forms the basis of this suit. 


On December 14, 1964, after a hearing on that day, the 
District Court granted the Motion of the Plaintiff for 
Summary Judgment and on December 31, 1964, Ordered 
that the Motion of the District of Columbia for summary 


judgment be granted and further ordered that judgment 
in favor of the District of Columbia for $31,860.30 be entered 
against Wilson C. Warren as Administrator of the Estate 
of Matilda I. Ratcliffe, deceased. 


On January 8, 1965, Notice of Appeal was filed in the 
District Court, and thereafter Statement of Points by 
Appellant and Statement by Appellant as to contents of 
Joint Appendix were filed. 


STATEMENT OF POINTS 


The District Court erred in granting the Motion for 
Summary Judgment and entering thereon judgment against 
the Appellant-defendant because: 


1. The plaintiff in the District Court failed to offer af- 
firmative proof of its claim. 
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Summary judgment cannot be granted against an 
executor or administrator under provisions of the Dis- 
trict of Columbia Code. 


. The supporting affidavits of the plaintiff were defective. 


. The plaintiff failed to file records referred to in the 
supporting affidavits. 


. Summary Judgment should not be granted if affidavits 
of defendant-appellant were unavailable. 


Genuine issues of material facts do exist in this case. 


ARGUMENT 
L 


The absence of an itemized statement or account of any 
kind filed with the complaint or with the motion for sum- 
mary judgment, not only results in a failure of proof on 
the part of the plaintiff, but deprives the defendant of 
making a full and sufficient defense. 

The appellant is a fiduciary administering an estate of 
a decedent who at the time of death and for a long time 
prior thereto was incompetent. When presented with a 
claim of over $31,000.00 which would wipe out an entire 
estate of less than one tenth thereof and without knowledge 
of how this huge sum was determined, or even whether it 
or any part of it was due, the administrator’s duty was to 
reject the claim. The administration of the incompetent’s 
affairs had proceeded over many decades; the appellant 
as administrator was entitled to have filed in this case, 
either with the Complaint, or with the Motion for Sum- 
mary judgment, a clear and comprehensive statement or 
account and if this were done, he could then point out in 
his defense, specific parts, or all of the account. It is in- 
cumbent upon the plaintiff in asserting a claim against an 
estate, to apprise the administrator defendant, of all in- 
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formation and data in support of the alleged claim, and 
not merely to state in his Complaint, that the defendant 
is indebted to the plaintiff in the amount of $31,860.30 with- 
out any supporting data indicating how the said sum was 
determined; and if the information was not appended to 
the Complaint, it should have been filed with the Motion 
for Summary Judgment. In this case, the necessary in- 
formation was not supplied in either instance. 


a8 


That the provisions of Title 20-502 of the District of 
Columbia Code, 1961 Edition preclude the granting of a 
motion for summary judgment against an administrator 
and the entry of a judgment thereon. 

Title 20-502 of the District of Columbia Code entitled 
Judgments against executor or administrator—Amount of 
damages—When assessed, is a special provision enacted for 
the protection of executors and administrators of estates 
and the estate itself. It provides that ‘‘If the verdict of the 
jury in any suit against an executor or administrator be 
against such executor or administrator, or if he shall be 
willing to confess judgment, and the debt or damages which 
the deceased (if he or she were alive) ought to pay be 
ascertained by verdict, or confession, or otherwise, the court 
shall thereupon assess the sum which the executor or ad- 
ministrator ought to pay, regard being had to the amount 
of assets in his hands, and the debts due to other persons’’ 
then the statute goes on and states the procedure to be 
followed depending on whether or not there are sufficient 
asscts to discharge all claims against the Estate. 


This means that a determination of the liability, if any, 
of the executor or administrator, must first be made by 
the verdict of a jury and this rules out any judgment by 
summary process, then the amount of the liability after 
determination thereof has been made, shall be ascertained 
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by verdict, or confession, or otherwise. In other words, 
unless the executor or administrator confesses to the 
amount, and the appellant certainly did not do so in this 
case, it must be established by verdict of a jury, or by the 
court sitting as a jury. Therefore, it is mandatory, accord- 
ing to the statute recited above, that in a case such as this 
one, there must be a full and formal hearing at which time, 
the plaintiff is bound to prove his case and the defending 
fiduciary given the opportunity to present a defense not 
only to any part of the claim asserted, but as to whether 
or not any claim exists at all. In light of the recited statute 
the District Court had no jurisdiction or power to grant 
the plaintiff’s Motion for Summary Judgment. (See brief 
appendix.) 


Il 


The inadequate supporting affidavits filed with the mo- 
tion for summary judgment. 

Rule 56 (ce) states ‘‘supporting and opposing affidavits 
shall be made on personal knowledge, shall set forth such 
facts as would be admissible in evidence and shall show 
affirmatively that the affiant is competent to testify to the 
matters stated therein.’? The supporting affidavit of E. 
Thel Boykin, Jr., is not made on the personal knowledge 
of the affiant; Mr. Boykin only states that the records ‘‘in- 
dicate’? what is alleged to be due; he does not know if the 
records are correct, nor does he state who prepared the 
record and under the best evidence rule, he does not submit 
copies of the records, which in these days of the wide 
spread use of copying machines, could have very easily 
been furnished. The supporting affidavit of Barney Farber 
is worthless for the purpose. The affiant relates certain 
data concerning charges by the United States of America 
to the District of Columbia and what the latter paid to 
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the former; then he states that ‘‘to the best of his knowledge 
and belief certain records have been destroyed, ete.’’ No 
where in the affidavit is a statement that the facts related 
are to his personal knowledge. 


Therefore, it is contended by the appellant that neither 
of the supporting affidavits comply with the mandatory 
provisions of said Rule 56 (e). 


IV 


The absence of sworn or certified copies of papers or 
parts referred to in the supporting affidavits. 

The supporting affidavits of Boykin and Farber refer to 
certain records. Said Rule 56 (c) states ‘‘Sworn or cer- 
tified copies of all papers or parts thereof referred to in 
an affidavit shall be attached thereto or served therewith.”’ 
As above stated, no itemized statement or account was filed 
either with the Complaint, or with the Motion for Summary 
Judgment, and copies of records not being filed, there is 
nothing at all in the record of this case to show to the 
Court the basis for a claim of over $31,000.00. No copies 
of orders of court passed in the Mental Health case that 
would reflect on the charges made for the eare and main- 
tenance of the deceased have been placed into the record, 
thus the defending administrator is without means to refer 
to the record in this case in presenting his defense. The 
Appellant has denied that any amount is due the District 
of Columbia; let the latter come forth and prove its case. 


In the case of Walling v. Fairmount Creamery Co., 139 
F2d. 318, 8th. Cireuit, the Court said that ‘‘ Where written 
documents are relied on in support of Motion for Summary 
Judgment, they must be exhibited in full and statements 
of substance of written instruments, or of affiant’s interpre- 
tation of them, or of mere conclusions of law or restatement 
of allegations of pleading, are not sufficient.’’ And ‘‘On 
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Motion for Summary Judgment, burden of establishing 
non-existence of any genuine issue of fact is on moving 
party and all doubts are resolved against him and his sup- 
porting affidavits and depositions, of any, are carefully 
scrutinized.’’ 


Quoted in Sprague v. Vogt, 150 F2d. 795, 8th. Cireuit. 


In the case of Woodmere Academy v. Moskowitz, 212 
App. Div. Reports, N. Y. 457, the Court said that ‘‘the posi- 
tion of an administratrix differs from that of the original 
debtor. If in the course of settling an estate a claim is 
presented and the administratrix doubts the justice of it, 
she can give the creditor notice to that effect. Reasons are 
not required. Claims against estates must be established 
by very satisfactory evidence.’’ Summary judgment refused. 
In the case of Emley v. Gray as Executor, 263 App. Div. 
Reports, N. Y. 894, an order granting summary judgment 
was reversed. The Court said that it may be that the 
plaintiff will succeed at a trial, but where the action is 
against a representative of an estate and under the facts 
present, the plaintiff is required to establish her claim by 
formal proof. 


If the Appellee has a claim against the Ratcliffe Estate, 
let all pertinent facts be presented before a jury. Then the 
committee acting for the incompetent can testify, and the 
records in the Mental Health case, with the various orders 
passed by the Court relevant to the cost for the care and 
maintenance for the incompetent while she was living can 
be produced and submitted to the jury to establish first the 
existence of a claim and then the amount thereof. 
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The affidavit of the appellant in opposition to the motion 
for summary judgment appearing that he could not pre- 
sent by affidavit essential facts, the motion for summary 
judgment should have been denied. 


Rule 56 (f) states ‘‘Should it appear from the affidavits 
of a party opposing the motion that he cannot for reasons 
stated present by affidavit facts essential to justify his 
opposition, the Court may refuse the application for 
judgment.”’ 


The Appellant knows nothing of the transactions between 
St. Elizabeth’s Hospital and the District of Columbia: hence 
is unable to supply information thereof by affidavit. These 
transactions took place before his appointment and in his 
affidavit in opposition he so stated. In light of Mr. Warren’s 
affidavit the Motion for Summary judgment should have 
been denied. 


VI 
The existence of genuine issues of material facts. 


As to material facts, it is the contention of the appellant 
that the appellee has not even produced any. If the bare 
statement in the Complaint that the sum of $31,860.30 is 
alleged to be due is a material fact, the appellant denies 
that this sum is due, so far as he knows as administrator 
of the estate of the deceased. In light of the bare allegation 
of the appellee, the appellant can only make a bare denial. 
The deceased was for many years a patient in St. Blizabeth’s 


Hospital; and the fact that she was incompetent requires 
the appellee to present strict proof of all that it claims 
more than in an ordinary case. Being incompetent she 
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could not incur liabilities of any kind; therefore, it is in- 
cumbent upon the appellee to present incontrovertible proof 
of its claim by documentary evidence and this it has not 
done. 


Conclusion 


Summary judgment is a drastic remedy; if there exists 
any doubt in the mind of the court, it should be resolved 
in favor of the one opposing the Motion. Above all other 
considerations, summary judgment should not be granted 
against the executor or administrator of an estate who is 
in a difficult position in presenting a defense to transactions 
involving a person deceased, and more especially so in the 
case of 2 deceased who at the time of death was incompetent. 
Why the District of Columbia did not proceed against the 
committee before he closed his proceedings relating to the 
incompetent’s affairs is not known to the appellant, as the 
committee was in a position to present any defense. In 
this case, the District of Columbia pounced on the appellant- 
administrator and when he rejected its claim, which he 
had a right to do, filed suit without any supporting data or 
information of any kind and when his defense was raised 
in the answer to the Complaint, then proceeded to file a 
Motion for Summary Judgment ignoring completely the 
defense that had been raised. The appellant in his defense 
to the Complaint and in his opposition to the Motion for 
Summary Judgment clearly made known the amount of 
the assets of the estate which are less than one tenth of 
the sum alleged to be due. 


The Motion for Summary Judgment, with the defective 
affidavits and the lack of copies of the records referred to 
therein and because of the fact that the appellant is an 
administrator, should not have been granted and the judg- 
ment should not have been entered thereon. 
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For the reasons set forth above, the Appellant respect- 
fully urges the Court to reverse the District Court deny the 
Motion for Summary Judgment, strike out the judgment 
entered against him for $31,860.30 and remand the case 
to the lower court for a full and formal trial on its merits, 
according to Title 20-502 of the District of Columbia Code. 


Respectfully submitted, 


Wilson C. Warren, 
Administrator of the 
Estate of Matilda I. 
Ratcliffe, deceased 

Appellant. 
In Proper Person. 


APPENDIX 


§ 20-502. Judgments against executor or administra- 
tor—Amount of damages—When assessed. 


If the verdict of the jury in any suit against an executor 
or administrator be against such executor or administrator, 
or if he shall be willing to confess judgment, and the debt 
or damages which the deceased (if he or she were alive) 
ought to pay be ascertained by verdict, or confession, or 
otherwise, the court shall thereupon assess the sum which the 
executor or administrator ought to pay, regard being had 
to the amount of assets in his hands and the debts due to 
other persons; and if it shall appear to the court that there 
are assets to discharge all just claims against the deceased, 
the judgment shall be for the whole debt or damages found 
by the jury, or confessed, or otherwise ascertained, and 
costs: and if it shall appear to the court that there are not 
assets to discharge all such just claims, the judgment shall 
be for such sum only as bears a just proportion to the 
amount of the debt or damages and costs, regard being had 
to the amount of all the just claims and of the assets—that 
is to say, as the amount of all the said claims shall be to the 
assets, so shall the amount of the said debt or damages and 
costs be to the sum required. for which judgment is to be 
given. 


And in no ease shall the court proceed to assess as afore- 
said and to pass such judgment against an executor or ad- 
ministrator until the time limited by law or by the court 
for the exceutor or administrator to pass his account shall 
have expired: Provided, That the said executor or admini- 
strator shall make oath (or affirmation, as the case may 
require) that he hath not assets to discharge all such just 
claims; and the account settled by the probate court, in 
which the debt or damages sued for ought to be stated, shall 
he evidence to show the amount of assets and claims; and 
the court shall have power, when the real debt or damages 
are ascertained, to refer the matter to an auditor to ascer- 
tain the sum for which judgment shall be given; and in case 
the judgment shall be for a sum inferior to the real debt or 
damage and costs, it shall go on and say ‘‘that the plaintiff 
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be entitled to such further sum as the court shall hereafter 
assess on discovery of further assets in the hands of the 
defendant’’; and the court, at any time afterwards, when 
applied to by the plaintiff, on three days’ notice to the 
defendant or his attorney, may assess and give judgment 
for such further proportionable sum as the plaintiff shall 
appear entitled to, regard being had as aforesaid to the 
amount of the debt and other claims; and on any judgment 
passed as aforesaid a ficri facias may issue against the 
defendant, and either his own goods or the goods of the 
deceased may be thereupon taken and sold, and it shall be 
the duty of the executor or administrator to discharge said 
judgment or put it ona footing with other just claims, and 
on failure his administration bond may be put in suit by the 
plaintiff. (Mar. 3, 1901, 31 Stat. 1242, ch. 854, § 328.) 
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COUNTER-STATEMENT OF THE CASE 


Appellee brought in the court below a civil action against 
appellant, as administrator of the estate of Matilda I. Ratcliffe, 
deceased, for the unpaid balance of the cost of her maintenance 
and treatment while a patient at St. Elizabeths Hospital (J, A. 1). 


In his answer, appellant denied that the decedent's estate was 


indebted in any amount to appellee and denied that appellee was 
" *« * * entitled to reimbursement from the decedent's estate for 
costs incurred in providing maintenance and treatment to her at 
Saint Elizabeth's Hospital * * *" (J. A. 2-3). 

Appellee thereafter filed a motion for summary judgment 
(J. A. 3-4), to which was attached the affidavit of E. Thel Boykin, 
Jr., Chief of the Hospital and Institution Section, Department of 
Public Health, District of Columbia (J. A. 4-5), and the affidavit 
of Barney Farber, Deputy Chief of the Accounting Division, Finance 
Office, District of Columbia (J. A. 5-6). 

The substance of the affidavits of Boykin and Farber is that, 
upon the basis of the records of the District of Columbia in their 
respective custodies, which each had personally examined, appellee 
had paid to the United States for the maintenance and treatment of 
Matilda I. Ratcliffe, while under commitment to St. Elizabeths 
Hospital, a total of $41,068.44, of which amount appellee had 


been reimbursed $9,208.14, leaving a balance of $31, 860. 30 for 


which appellee had not been reimbursed from any source (J. A. 4-6). 


As required by the lower court's Rule 9 (h), appellee also 
filed a statement of material facts as to which it contended there 


existed no genuine issue (J. A. 16-17). 


In his statement and answer to appellee's motion for summary 
judgment, appellant (1) challenged the sufficiency of the affidavits 
of Boykin and Farber on the grounds that they were not made upon 
the personal knowledge of the affiants and that sworn or certified 


copies of the records and account referred to therein were not 


attached thereto or served therewith, as allegedly required by 


Rule 56 (e), F. R. C. P., and (2) asserted that there existed a 
genuine issue of material fact as to whether appellee had Wee been 
amply paid or reimbursed for the care and treatment of the said 
Matilda I. Ratcliffe, now deceased, during the time when she was 
a patient in said Hospital" (J. A. 6-8). | 

Attached to appellant's statement and answer to appellee's 
motion for summary judgment was a copy of his amended first 
account as administrator of the decedent's estate (J. A. 10-12) and 
the affidavit of appellant in which he stated that, because the matters 
and transactions which formed the basis of appellee's claim had all 
occurred prior to his appointment as administrator, he was unable 
to submit or present by affidavit facts essential to justify his 
opposition to appellee's motion for summary judgment (J. A. 8-9). 

Following a hearing, the court below granted appellee's 


motion for summary judgment and ordered that judgment in the 


the amount of $31,860.30 be entered in favor of appellee against 
appellant as administrator of the estate of Matilda I. Ratcliffe, 


deceased (J. A. 12). This appeal followed (J. A. 13). 


SUMMARY OF THE ARGUMENT 


It is undisputed that, during the periods the decedent was a 
patient in St. Elizabeths Hospital, appellee paid to the United 
States, pursuant to the order of commitment, the cost of her 
maintenance and treatment. 

The substance of the affidavits of the two District of Columbia 
officials is that $31,860.30 of the total cost of the decedent's 
maintenance and treatment in St. Elizabeths Hospital has not been 
reimbursed to appellee from any source. 

The affidavit of appellant does not, as required by Rule 
56 (e), F. R. C. P., "* * * set forth specific facts showing that 
there is a genuine issue for trial. * * *"" All that it states is that, 
because such maintenance and treatment occurred prior to his 
appointment as administrator, he is without personal knowledge of 
the matters and transactions which form the basis of appellee's 


claim. 


It being clear that appellee is entitled, as a matter of law, 


to judgment against appellant for the unreimbursed portion of the 


cost of the decedent's maintenance and treatment and there being 
no genuine issue respecting the amount of such reimbursed portion, 
the court below correctly entered summary judgment for appellee 


in the amount of $31, 860. 30. 


ARGUMENT 


The court below correctly entered summary 
judgment for appellee. 


In acting upon appellee's motion for summary judgment, the 
court below was required to determine (1) whether there existed 
a genuine issue of material fact and (2) whether appellee was 
entitled to judgment as a matter of law. Rule 56, F. R. C. P. 

As respects the existence of a genuine issue of material 
fact, it is undisputed that, for short periods in 1922 and 1923 and 
continuously from March 5, 1935 until her death on September 22, 
1962, Matilda I. Ratcliffe was a patient under commitment to 
St. Elizabeths Hospital. It is also undisputed that, pursuant to the 
order of commitment, appellee paid to the United States the cost of 
her maintenance and treatment therein. It is further undisputed that 
some of the cost of the decedent's maintenance and treatment has been 


reimbursed appellee. 


The only issue of fact, allegedly necessary to be litigated, 
is the amount which appellee has been reimbursed, i.e., whether, 
as stated in the affidavits of Boykin and Farber, appellee has been 
reimbursed only $9,208.14 of the $41,068.44 it paid the United 
States for the decedent's maintenance and treatment in St. Elizabeths 
Hospital, or whether, as alleged in appellant's statement and answer 


to appellee's motion for summary judgment, appellee has " * * * been 


amply paid or reimbursed for the care and treatment of the said 


Matilda I. Ratcliffe, now deceased, during the time when she was 
a patient in said Hospital." 
Rule 56 (e), F. R. C. P., provides, in part, that: 
"* * * When a motion for summary 
judgment is made and supported as 
provided in this rule, an adverse party 
may not rest upon the mere allegations 
or denials of his pleading, but his response, 
by affidavits or as otherwise provided in 
this rule, must set forth specific facts 
showing that there is a genuine issue for 
trial. * * *'' [Emphasis supplied. ] 
Plainly appellant's response to appellee's motion for summary 
judgment does not set forth any "* * * specific facts showing that 
there is a genuine issue for trial. * * *" His affidavit states only 


that, because the matters and transactions set forth in the affidavits 


of Boykin and Farber all occurred prior to his appointment as 


administrator, he has no personal knowledge respecting them and 
he is, therefore, unable to submit or present by affidavit facts 
essential to justify his opposition to appellee's motion for summary 
judgment. In short, it is apparent that the issue of fact, which 
appellant contends was necessary to be litigated, is in no sense a 
genuine issue, but merely a formal or sham issue. 

Appellant contends that appellee's motion for summary judg- 
ment was not adequately supported because the affidavits of Boykin 
and Farber did not have attached thereto or served therewith, as 
appellant alleges is required by Rule 56 (e), F. R. C. P., sworn 
or certified copies of the records and account referred to therein. 

It is manifest, however, that the provision of Rule 56 (e) 
that ''* * * sworn or certified copies of all papers or parts thereof 
referred to in an affidavit shall be attached thereto or served 
therewith * * *'' was intended to apply only to such papers as 
contracts, leases, insurance policies, and the like, i.e., papers 
which may be subject to varying constructions and interpretations, 


and not to a mere statement of account such as is involved here. 


As respects the question of whether appellee was entitled 


to judgment as a matter of law, it is clear, and appellant apparently 


concedes, that appellee was entitled to a judgment for the 


unreimbursed portion of the cost of the decedent's maintenance and 


treatment in St. Elizabeths Hospital. See D. C. Code, 1961, 


§ 21-318; Hart v. Commissioners, 81 U. S. App. D. C. 154, 


155 F. 2d 877, and cases there cited. And, as heretofore made 
manifest, there being no genuine issue as to the amount of such 
unreimbursed portion, the court below correctly entered judgment 
for appellee in the amount of $31, 860.30. 

Appellant's reliance upon D. C. Code, 1961, § 20-502 (set 
forth in the appendix to his brief) is obviously misplaced. Contrary 
to appellant's contention, the statute does not provide that judgment 
against an administrator may be entered only upon the verdict of a 
jury or upon a confession. Furthermore, the insufficiency of assets 
to discharge all just claims against the estate is a matter of defense 
which must be interposed by the administrator, and no such defense 
was here interposed. Nor did appellant, as specifically required 
to invoke the provisions of the statute, ''* * make oath (or 
affirmation, as the case may require) that he hath not assets to 
discharge all just claims." See Hawley v. Hawley, 72 App. D.C. 
376, 114 F. 2d 745; Stoner v. National Metropolitan Bank of 


Washington, 77 F. Supp. 699. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the 


judgment below is in all respects correct and in accordance with 


law and should, therefore, be affirmed. 
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